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STATEMENT OF JURISDICTION
The Utah Court of Appeals is conferred with jurisdiction over
the instant appeal pursuant to Utah Code Ann. § 78-2a-3(2) (e)
(2002).
STATEMENT OF ISSUES / STANDARDS OF REVIEW
1.

Whether

the

sentencing

court,

by

failing

to

duly

consider Mr. Heaton's objections and specifically resolve them on
the record, failed to comply with its legal duty to properly
resolve presentence investigation report objections.

"Whether the

sentencing court properly complied with a legal duty to resolve on
the record the accuracy of contested information in sentencing
reports is a question of law that [the appellate court] review[s]
for correctness.'7

State

(citing State v. Kohl,
Preservation

of Issue

v.

Veteto,

2000 UT 62, 1(13, 6 P. 3d 1133

2000 UT 35, 1)32, 999 P.2d 7 ) .
Citation

or Statement

of Grounds

for

Review:

Mr. Heaton preserved this issue by way of his objections set forth
at R. 130:48-57.
2.

Whether appointed trial counsel denied Mr. Heaton of the

Sixth Amendment right to the effective assistance of counsel by
failing to affirmatively move the sentencing court to exercise its
fact

finding

Presentence

function

to

resolve

Investigation Report.

1

the

inaccuracies

in

the

To make such a showing, a

defendant must show, first, that counsel rendered a deficient
performance, falling below an objective standard of reasonable
professional judgment, and, second, that counsel's performance was
Bundy

prejudicial.

v.

DeLand,

763 P.2d 803

(Utah 1988).

appellate court reviews such a claim as a matter of law.
Robertson, 2005 UT App 419, %5, 122 P.3d 895; State
1999 UT 32, f20, 984 P.2d 376; State v. Strain,

The

State

v.

Maestas,

v.

885 P.2d 810, 814

(Utah Ct. App. 1994).
Preservation
Issues

of Issue

involving

Citation

claims of

or Statement

of Grounds

for

Review.

ineffective

assistance

of

counsel

constitute an exception to the preservation rule and as such may
be raised for the first time on appeal.

DETERMINATIVE AUTHORITY
The constitutional provisions, statutes, ordinances, rules,
regulations, or case law whose interpretation is determinative,
are set out verbatim, with the appropriate citation, in the body
and arguments of the instant Brief of Appellant.

STATEMENT OF THE CASE
This case involves the failure by both the sentencing court
and

appointed

inaccuracies

trial

in the

counsel

to

Presentence

2

deal

appropriately

Investigation

Report.

with
These

failures, which occurred during sentencing, precluded Mr. Heaton
of a fair, just, and accurate sentencing hearing.
Mr. Heaton was charged with Possession or Use of a Controlled
Substance in a drug free zone, a second-degree felony (Count 1 ) ,
Possession of Drug Paraphernalia in a drug free zone, a class A
misdemeanor

(Count 2 ) , and Intoxication, a class C misdemeanor

(Count 3 ) . Mr. Heaton pleaded not guilty.
On September 7, 2004, the trial court held a jury trial in
absentia.

After trial, the jury convicted Mr. Heaton as charged,

after which the trial court issued a no-bail bench warrant for Mr.
Heaton's arrest.
On March 24, 2 005, Mr. Heaton appeared before the trial court
for sentencing, where the trial court referred the matter to Adult
Probation & Parole (AP&P) for a presentence investigation report.
On

April

28,

2005,

the

trial

continuance to review several

court

granted

inaccuracies

Mr.

Heaton

a

in the presentence

investigation report.
On May 4, 2 005, after Mr. Heaton, through counsel, informed
the

trial

court

of

several

inaccuracies

in

the

presentence

investigation report and his objections, the trial court, based
upon the conviction of Possession or Use of a Controlled Substance
in a drug free zone, a second-degree felony, sentenced Mr. Heaton
"to an indeterminate term of one to 15 years in the Utah State
3

Prison."

For the conviction of Possession of Drug Paraphernalia

in a drug

free

zone, a class A misdemeanor, the trial court

sentenced Mr. Heaton to 365 days in the Davis County Jail, and for
the conviction of Intoxication, a class C misdemeanor, the trial
court sentenced Mr. Heaton to 90 days in the David County Jail.
The district court signed the Sentence, Judgment, Commitment
on May 9, 2 005, which was entered that same day.

Mr. Heaton

appealed.

STATEMENT OF FACTS
1.

Mr. Heaton was charged with Possession or Use of a

Controlled Substance in a drug free zone, a second-degree felony,
in violation of Utah Code Ann. § 58-37-8 (2) (a) (i)

(Count 1) ,

Possession of Drug Paraphernalia in a drug free zone, a class A
misdemeanor, in violation of Utah Code Ann. § 58-37a-5(l) (Count
2), and Intoxication, a class C misdemeanor, in violation of Utah
Code Ann. § 76-9-701(1) (Count 3 ) .

See Amended Information, R.

22-23, a true and correct copy of which is attached hereto as
Addendum A.
2.

Mr. Heaton subsequently appeared before the district

court and pleaded not guilty (R. 35-36).
3.

On September 7, 2004, the trial date, the trial court,

after entertaining a discussion regarding the nonappearance of Mr.

4

Heaton and thereafter granting the State's motion to proceed with
trial without Mr. Heaton, held a jury trial in absentia (R. 131:14).
4.

After trial, the jury convicted Mr. Heaton as charged

(R. 91-92; R. 131:166:15-23).

The trial court then issued a no-

bail bench warrant for Mr. Heaton's arrest (R. 131:167:11-16).
5.

On March 24, 2005, Mr. Heaton appeared before the trial

court for sentencing, after which the trial court referred the
matter

to Adult

Probation

& Parole

(AP&P)

for a presentence

investigation report for sentencing (R. 101-02; R. 130:40:18-19).
6.

At the next sentencing hearing on April 28, 2005, Mr.

Heaton's appointed trial counsel requested a continuance to review
several inaccuracies in the presentence investigation report (R.
130:42-43) .
7.

On May 4, 2005, Mr. Heaton appeared for sentencing where

appointed trial counsel initially informed the trial court of Mr.
Heaton's objection to information and the lack thereof contained
in the presentence investigation report

(R. 130:44:15-24).

Heaton, through counsel, then provided

a detailed

inaccuracies

in the presentence

investigation

objections pertaining to the same (R. 130:48-57).

Mr.

listing of

report

and his

See R. 132-42,

Presentence Investigation Report, a true and correct copy of which
is attached hereto as Addendum B.
5

8.

After having been informed of the inaccuracies, the

trial court stated that it found the "corrections necessary and
appropriate to give accuracy to the report but nevertheless I
don't find the nature of the corrections to have any significant
impact

upon the court's sentence

that

the Court

is going to

impose." (R. 130:66:2-7).
9.

Based upon the conviction of Possession or Use of a

Controlled Substance in a drug free zone, a second-degree felony,
the trial court sentenced Mr. Heaton "to an indeterminate term of
one to 15 years in the Utah State Prison" (R. 130:67:14-16) .

For

the conviction of Possession of Drug Paraphernalia in a drug free
zone, a class A misdemeanor, the trial court sentenced Mr. Heaton
to 365 days in the Davis County Jail, and for the conviction of
Intoxication, a class C misdemeanor, the trial court sentenced Mr.
Heaton

to

90 days

in the David

County Jail.

See Sentence,

Judgment, Commitment, R. 109-10, a true and correct copy of which
is attached hereto as Addendum C.
10.

The

district

court

signed

the

Sentence,

Judgment,

Commitment on May 9, 2 005, which was entered that same day (R.
109-10) .
11.

Mr. Heaton, through appointed appellate counsel, filed

a timely Notice of Appeal on June 2, 2005 (R. 113-16).

6

SUMMARY OF ARGUMENTS
1.

By failing to duly consider Mr. Heaton's objections and

specifically resolve them on the record, the sentencing court
failed

to

comply

presentence

with

its

investigation

legal
report

duty

to

properly

objections.

The

resolve
record

demonstrates that the sentencing court failed to duly consider the
inaccuracies set forth in the Presentence Investigation Report.
Mr.

Heaton objected

to the Presentence

Investigation Report,

asserting over twelve substantive inaccuracies in the Presentence
Investigation Report.

Additionally, Mr. Heaton argued that if the

above-mentioned inaccuracies of the Report were to be corrected,
his score in the Criminal History Assessment and corresponding
Crime Category would be drastically reduced, thus drastically
altering his matrix recommendation.
The sentencing judge's general statement, which it made in
the

course

insufficient.

of

attempting

to

resolve

the

inaccuracies

is

Moreover, the sentencing judge failed to make the

specific findings on the record as mandated by the statute.

By

failing to duly consider the inaccuracies, the sentencing court
did not

comply with

its

legal

duty

to properly

resolve Mr.

Heaton's objections.
2.

To the extent that there was no affirmative motion for

the sentencing court to exercise its fact finding function to
7

resolve the presentence investigation report objections, appointed
trial counsel denied Mr. Heaton of his Sixth Amendment right to
the effective assistance of counsel.
failure

fell

below

professional judgment.

an

objective

Appointed trial counsel's
standard

of

reasonable

This is demonstrated by existing Utah case

law, as previously discussed, the plain language of Utah Code Ann.
§ 77-18-1(6)(a), and the underlying factual circumstances of this
case.
But for counsel's unprofessional failure to request that the
sentencing court utilize its fact finding function, the result at
sentencing would have been different.

Had the sentencing court

been alerted of its obligation, the court more likely than not
would have duly considered
Presentence

Investigation

the inaccuracies set forth in the

Report, which,

in turn, would

have

allowed the sentencing court to more fully and accurately consider
the matters presented during sentencing.

8

ARGUMENTS
I.

BY FAILING TO DULY CONSIDER MR. HEATON'S
OBJECTIONS AND SPECIFICALLY RESOLVE THEM ON
THE RECORD, THE SENTENCING COURT FAILED TO
COMPLY WITH ITS LEGAL DUTY TO PROPERLY
RESOLVE
PRESENTENCE
INVESTIGATION
REPORT
OBJECTIONS.

Utah Code Ann. § 78-18-1(6) (a) provides in relevant part:
Any alleged inaccuracies in the presentence
investigation report, which have not been
resolved by the parties and the department
prior to sentencing, shall be brought to the
attention of the sentencing judge, and the
judge may grant an additional ten working
days to resolve the alleged inaccuracies of
the report with the department. If after ten
working days the inaccuracies cannot be
resolved,
the
court
shall
make
a
determination of relevance and accuracy on
the record.
Utah Code Ann. § 77-18-1 (6) (a) (Supp. 2005); see
Maroney,

2004 UT App 206, 1(26, 94 P. 3d 295.

also

State

v.

"Whether the trial

court properly complied with a legal duty to resolve on the record
the accuracy of contested information in sentencing reports is a
question

of

law

correctness.'7
(citing State
A.

that

State
v.

Kohl,

[the

appellate

v. Veteto,

court]

review[s]

for

2000 UT 62, fl3, 6 P.3d 1133

2000 UT 35, 1J32, 999 P.2d 7 ) .

Duty to Consider Objections
Investigation Report

to Presentence

As a matter of compliance, Utah Code Ann. § 77-18-1(6)(a),
"requires the sentencing judge to consider the party's objections

9

to the report, make findings on the record as to whether the
information objected to is accurate, and determine on the record
whether that information is relevant to the issue of sentencing."
State

v.

Jaeger,

1999 UT 1, ^44 # 973 P.2d 404; State

2004 UT App 206, %26, 94 P. 3d 295.

v.

Maroney,

M f a party fails to challenge

the accuracy of the presentence investigation report at the time
of sentencing, that matter shall be considered to be waived."

See

Utah Code Ann. § 77-18-1(6) (b) .
B.

Failure of Sentencing Judge to Duly Consider
Objections and Resolve the Inaccuracies

The record demonstrates that the sentencing court failed to
duly

consider

the

inaccuracies

Investigation Report.
the

Presentence

typographical

set

forth

in

the

Presentence

Mr. Heaton, through counsel, objected to

Investigation

Report,

disputing

(1)

various

errors on pages one and two of the Report

(R.

130:49:6-18) ,x (2) the Report's statement that he "has been known
to associate with individuals involved in criminal activity and/or
illegal drug use." (R. 130:49:19-24), (3) the Report's statement
of

his

employment

representation
regarding

these

that

history
he

(R.

Mid

offenses"

not

130:50-51),
provide

the

a written

(R. 130:51:6-20),

X

(4)

(5) the

Report's
statement
Report's

A copy of the transcript of the Sentencing hearing held on May
4, 2005 (R. 131:44-70), where the Presentence Investigation Report
inaccuracies were discussed, is attached hereto as Addendum C.
10

listing of the 7-17-86 conviction for a controlled substance by
fraud, a third-degree felony, which, according to Mr. Heaton, was
actually

an

attempted

possession

(R.

130:52:13-19),

(6)

the

Report's accuracy in listing the 7-19-89 conviction (R. 130:52:2324),

(7) the Report's statement concerning his childhood and the

abuse he experienced (R. 130:53:1-11), (8) the Report's statement
concerning his
130:53:13-20),

life history and current

living

situation

(R.

(9) the Report's failure to list that he suffers

from Mieneres disease (R. 130:54:7-22), (10) the Report's failure
to accurately state his educational circumstances (R. 130:54-55),
(11) the Report's statement of his substance abuse history (R.
130:55:12-22),
information

(R.

and

(12)

the

130:55-56).

Report's
See

R.

collateral
132-42,

contacts

Presentence

Investigation Report, a true and correct copy of which is attached
hereto as Addendum B.

Finally, Mr. Heaton argued that if the

above-mentioned inaccuracies of the Report were to be corrected,
his score in the Criminal History Assessment and corresponding
Crime Category would be drastically reduced.

As a result, Mr.

Heaton's matrix recommendation would be 24 months to 20 months
with intermediate sanctions or regular probation of 18 months.
See R. 141, Presentence Investigation Report, p. 10. 2
2

In conjunction with this argument concerning Form 1 of the
Presentence Investigation Report, Mr. Heaton asserted that he had
never absconded from any program or any supervision as set forth in
11

After

having

informed

the

sentencing

court

of

the

aforementioned inaccuracies, the court stated:
With regard to the corrections that you've made to
the pre-sentence report, I find those corrections
necessary and appropriate to give accuracy to the
report but nevertheless I don't find that nature
of the corrections to have any significant impact
upon the Court's sentence that the Court is going
to impose.
(R.

130:66:2-7).

The

sentencing

judge's

general

statement

concerning the inaccuracies of Mr. fteaton's case is insufficient.
See

State

v.

Veteto,

2000 UT 62, fl4, 6 P.3d 1137.

Moreover, the

sentencing judge "failed to make the specific findings on the
record as mandated by the statute."

Id.

at 1(15.

duly consider the inaccuracies, the sentencing

By failing to
court

did not

comply with its duty to properly resolve Mr. Heaton's objections.

II.

TO THE EXTENT THAT THERE WAS NO AFFIRMATIVE
MOTION THAT THE SENTENCING COURT EXERCISE ITS
FACT
FINDING
FUNCTION
TO
RESOLVE
THE
PRESENTENCE INVESTIGATION REPORT OBJECTIONS,
APPOINTED TRIAL COUNSEL DENIED MR. HEATON OF
HIS SIXTH AMENDMENT RIGHT TO THE EFFECTIVE
ASSISTANCE OF COUNSEL.

The United States Supreme Court, in Strickland

v.

Washington,

466 U.S. 668, 104 S.Ct 2052 (1984), established a two-prong test

the Supervision Risk section of the Criminal History Assessment (R.
130:56:23-25). See R. 141, Presentence Investigation Report.
12

for determining

when a defendant's

Sixth Amendment3
Id.

effective assistance of counsel has been denied.
S.Ct. at 2064.

right

to

at 687, 104

This test - adopted by Utah courts - requires a

defendant to show "first, that his counsel rendered a deficient
performance in some demonstrable manner, which performance fell
below an objective standard of reasonable professional judgment
and, second, that counsel's performance prejudiced the defendant."
Bundy

v. Deland,

763 P.2d 803, 805 (Utah 1988); State

899 P.2d 1232, 1239 (Utah Ct. App. 1995); State
P.2d

1113, 1119

(Utah Ct. App. 1995).

v.

v. Wright,

Perry,
893

" [T] he right to the

effective assistance of counsel is recognized not for its own
sake, but because of the effect it has on the ability of the
accused

to receive

sentencing.

a fair trial," or, in this case, a fair

Lockhart

v. Fretwell,

5 06 U.S. 3 64, 3 69, 113 S.Ct.

838, 842, (1993) .
To satisfy the first prong of the test, a defendant must
"'identify the acts or omissions' which, under the circumstances,
x

show

that

counsel's

representation

standard of reasonableness.'"

State

(Utah 1990) (quoting Strickland,

v.

fell
Templin,

below

objective

805 P.2d 182, 186

466 U.S. at 690,

3

an

688,

104 S.Ct.

The Sixth Amendment to the United States Constitution states in
relevant part that u[i]n all criminal prosecutions, the accused shall
enjoy the right . . . to have the Assistance of Counsel for his
defence."
13

at 2066, 2064 (footnotes omitted)).

A defendant must "overcome

the

counsel

strong

presumption

that

trial

rendered

adequate

assistance and exercised reasonable professional judgment."

State

v.

497

Bullock,

791 P.2d 155, 159-60 (Utah 1989), cert, denied,

U.S. 1024, 110 S.Ct. 3270 (1990).
To show prejudice under the second prong of the test, a
defendant

must

proffer

reasonable probability

sufficient

that, but

evidence

for counsel's

to

support

"a

unprofessional

errors, the result of the proceedings would have been different."
Strickland,
at 187.

466 U.S. at 694, 104 S.Ct. at 2068; Templin,

"A reasonable probability is a probability sufficient to
Strickland,

undermine confidence in the outcome."
695, 104 S.Ct. at 2069; Parsons
1994), cert, denied,
Frame,

805 P.2d

v. Barnes,

466 U.S. at

871 P. 2d 516, 522 (Utah

513 U.S. 966, 115 S.Ct. 431 (1994); State

v.

723 P.2d 401, 405 (Utah 1986) .
To

the

extent

that

appointed

trial

counsel

failed

to

specifically request that the sentencing court exercise its fact
finding function to resolve the inaccuracies in the presentence
investigation
counsel.

report,

Appointed

he

committed

trial

ineffective

counsel's

failure

assistance
fell

objective standard of reasonable professional judgment.

below

of
an

This is

demonstrated by existing Utah case law, as previously discussed,

14

the plain language of Utah Code Ann. § 77-18-1 (6) (a) , and the
underlying factual circumstances of this case.
But for counsel's unprofessional failure to request that the
sentencing court utilize its fact finding function, the result at
sentencing would have been different.

Had the sentencing court

been alerted of its obligation, the court more likely than not
would have duly considered the inaccuracies set forth in the
Presentence

Investigation

Report, which,

in turn, would

have

allowed the sentencing court to more fully and accurately consider
the matters presented during sentencing.

CONCLUSION
Based on the foregoing, Mr. Heaton respectfully requests that
this Court set aside the sentence imposed by the district court
and remand the case for further proceedings consistent with this
Court's instructions as set forth in its opinion.
RESPECTFULLY SUBMITTED this

15

3ffl day of February, 2006.

CERTIFICATE OF SERVICE
I, SCOTT L WIGGINS, hereby certify that I personally caused
to be hand-delivered two (2) true and correct copies of the
foregoing BRIEF OF APPELLANT to the following on this 6
day of
February, 2006:
Mr. J. Frederic Voros, Jr.
Assistant Attorney General
160 East 300 South, 6th Floor
P.O. Box 14 (
Salt Lake <Zity, DT \ 8X114-0854

16

ADDENDA
Addendum
Addendum
Addendum
Addendum

A:
B:
C:
D:

Amended Information
Presentence Investigation Report
Transcript of 05/04/05 Sentencing Hearing
Sentence, Judgment, Commitment

17

Tab A

MELVIN C. WILSON
Davis County Attorney
P.O.Box618
800 West State Street
FarmingtonUT 84025
Telephone: (801)451-4300
Fax:
(801)451-4328

SECOND OfSTRfCT COURT
WW JAN 30 A Ih 21

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
IN AND FOR THE COUNTY OF DAVIS, STATE OF UTAH
THE STATE OF UTAH
Plaintiff,
vs.
JOHN MARK HEATON
DOB: 07/22/1963,
Defendant.

AMENDED INFORMATION
Case No. 031701806
OTN 14247761

The undersigned prosecutor states on information and belief that the defendant
either directly or as a party, on or about November 06, 2003 at County of Davis, State of Utah,
committed the crimes of:
COUNT 1
POSSESSION OR USE OF A CONTROLLED SUBSTANCE (DFZ), (579) 5837-8(2)(a)(i) UCA, second degree felony, as follows: That at the time and place aforesaid the
defendant, did knowingly and intentionally possess or use heroin, a Schedule II controlled
substance, and committed the offense in a drug free zone.
COUNT2
POSSESSION OF DRUG PARAPHERNALIA (DFZ), (1269) 58-37a-5(l) UCA,
class A misdemeanor, as follows:

That at the time and place aforesaid the defendant did

knowingly, intentionally or recklessly use, or possess with intent to use, drug paraphernalia to
store, contain, conceal, inject, ingest, inhale or otherwise introduce a controlled substance into

the human body. Furthermore, the defendant committed the offense in a drug free zone.
COUNT 3
INTOXICATION, (452) 76-9-701(1) UCA, class C misdemeanor, as follows:
That at the time and place aforesaid the defendant was under the influence of alcohol, a
controlled substance, or any substance having the property of releasing toxic vapors, to a degree
that the person may have endangered himself or another, in a public place or in a private place
where he unreasonably disturbed other persons.
This information is based on evidence obtained from witness Todd Hixson.
PROBABLE CAUSE STATEMENT: The undersigned prosecutor is a Deputy
Davis County Attorney and has received information from the investigating officer, Todd Hixson
of the Bountiful Police Department, and the Information herein is based upon such personal
observations and investigation of said officer.
On November 6, 2003 officers responded to a report of a disturbance. They found
Sean Rankin and John Mark Heaton who both appeared to be under the influence of drugs to the
extent of intoxication. During the investigation they found both in possession of syringes and
Rankin admitted that they had been injecting heroin in their systems. Residue of the substance
was still in the syringes.

Defendant has a prior conviction for possession of controlled

substances.
Authorized January 29, 2004
for presentment and filing:
MELVIN C. W I L S p N ^
Davis County Attorney
/}

Deputy Da^is County Attorney

S~
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PRIVATE
STATE OF UTAH
ADULT PROBATION & PAROLE
REGION II-D - FARMINGTON
883 West 100 North (Box 700)
FARMINGTON, UTAH 84025
(801) 451-4700
PRESENTENCE/POSTSENTENCE REPORT
Date Due: 4-25-2005
Sentencing Date: 4-28-2005
JUDGE

Darwin C. Hansen.
Farmington,
(City)

Connie LaPlant,
NAME: HEATON, John Mark
AKA's: David William Heaton
ADDRESS: 2616 W 1700 N
Clinton, UT 84015
BH*THDATE:7-22-1963 AGE: 41
MARITAL STATUS: Single
Court Case No.
031701805
^03T701806^y

Offense
Poss C/S, F3;
Poss Paraphernalia, MB
Poss C/S, F2; Poss
Paraphernalia, MA;
Intoxication, MC

Second District
Davis
(County)

COURT

UTAH

INVESTIGATOR
OFFENDER #: 41173
PROS. ATTORNEY: Brandon Poll
DEFENSE ATTORNEY: Todd Utzinger
INTERPRETER: NA
LANGUAGE: English
CODEFENDANT(S): Sean Rankin
(031701806)
Plea
Guilty

Guilty

Conviction Date
9-29-2004

9-29-2004

RECOMMENDATION: The Adult Probation and Parole Staffing Committee respectfully
recommends John Mark Heaton be sentenced to the Utah State Prison for the time period
prescribed by law.
EVALUATIVE ASSESSMENT / PROBLEM AREAS: John Mark Heaton scored "High" on
the risk/needs LSI Assessment Tool. The assessment identified significant problem areas with
criminal history; companions; leisure/recreation; drug abuse issues; and employment.

PRESENTENCE INVESTIGATION REPORT
Judge Darwin C. Hansen
RE: HEATON, John Mark
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EVALUATIVE ASSESSMENT/PROBLEM AREAS cont.:
The defendant's criminal arrest history began in 1986 and consists of the following convictions
(including felony and misdemeanor convictions): possession of a controlled substance; theft
(twice); driving on a suspended license; reckless driving; false information (twice); burglary of a
building; conspiracy to commit robbery; failure to respond; attempted theft; attempted
possession of a controlled substance (twice); possession of drug paraphernalia; intoxication;
retail theft; and the current offenses. Due to his criminal arrest history we feel Mr. Heaton is not
amenable to supervision in a less restrictive setting at this time.
Mr. Heaton has been known to associate with individuals involved in criminal activity and/or
illegal drug use. He also admittedly has struggled with drug addiction for many years and states
he is currently in need of the skills to manage his drug abuse issues when he is living in the
community and not incarcerated. He described his current drug use as "binge use," advising he
"stays clean" for several months, and then "goes on a short-term drug binge." Mr. Heaton
recognizes and acknowledges his drug abuse issues.
Finally, for at least the past several months Mr. Heaton has been employed doing "odd jobs," and
"getting paid under the table." He didn't specify when he last maintained gainful employment.
OFFENSE:
Plea Agreement:
031701805: John Mark Heaton was originally charged with Possession of a Controlled
Substance (prior), a Third Degree Felony; Possession of Drug Paraphernalia, a Class B
Misdemeanor; and Interfering with an Arresting Officer, a Class B Misdemeanor. A Jury Trial
was held on or about September 29, 2004, and Mr. Heaton was found guilty in absentia to
Possession of a Controlled Substance, a Third Degree Felony and Possession of Drug
Paraphernalia, a Class B Misdemeanor. He was found not guilty of Interfering with an Arresting
Officer, a Class B Misdemeanor.
031701806: On or about September 29, 2004, John Mark Heaton was found guilty in absentia at
a jury trial, as charged to Possession of a Controlled Substance (DFZ), a Second Degree Felony;
Possession of Drug Paraphernalia (DFZ), a Class A Misdemeanor; and Intoxication, a Class C
Misdemeanor.

PRESENTENCE INVESTIGATION REPORT
Judge Darwin C. Hansen
RE: HEATON, John Mark
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Factual Summary of the Offense:
031701805: On or about October 26, 2003, at approximately 2030 hours Clinton City Police
Officer Seth Jones contacted a male complainant at the Clinton City Police Department
regarding Mark Heaton. The complainant advised Mr. Heaton's mother contacted him and
advised her son had gone into the bathroom at her residence at approximately 1800 hours and
when she tried to contact him at the bathroom door sometime later, she couldn't hear any
movement inside and believed her son may have attempted suicide. Mrs. Heaton left the
residence and contacted the male complainant requesting assistance.
Incidentally, Officer Jones recognized Mr. Heaton's name from a previous incident in which Mr.
Heaton overdosed on heroin and Officer Jones and Sunset City Police Lieutenant Valdez
responded to the Heaton residence where Mr. Heaton was given an "adrenaline-type" shot to
resuscitate him.
Officer Jones and Clinton City Police Officer Wilson responded to the Heaton residence where
they entered the residence through the front door by force. The officers responded to the
bathroom where they contacted John Heaton through the door, which evidently, Mr. Heaton had
blocked with his body. After some time and the use of pepper spray, the officers were able to
enter the bathroom and take Mr. Heaton into custody.
Mr. Heaton was transported to the Davis North Hospital due to pepper spray contamination.
Officer Jones also responded to the hospital to take custody of Mr. Heaton upon his release.
While at the hospital, personnel drew Mr. Heaton's blood that tested positive for cocaine and
opiates. Mr. Heaton was ultimately involuntarily committed to a mental health facility.
While Officer Jones attended to Mr. Heaton at the hospital, Officer Wilson seized a syringe
containing blood from inside the bathroom where Mr. Heaton was found.
031701806: On or about November 6, 2003, at approximately 1700 hours Bountiful City Police
Officer Todd Hixson responded to 200 North Main, Bountiful, Utah regarding a fight in
progress.
Upon arrival, Officer Hixson observed two male individuals later identified as Sean Rankin and
John Heaton seated inside a blue vehicle. Officer Hixson observed Mr. Rankin in the front seat
of the vehicle, leaning over the seat facing Mr. Heaton. Officer Hixson contacted both parties
and after speaking to them and observing their behavior, believed they were under the influence
of an illegal substance and took them into custody without incident.
Once in custody, Officer Hixson discovered parts to a syringe in the backseat where Mr. Heaton
had been seated, two syringes containing a substance that later tested positive as heroin residue
inside Mr. Rankin's left front pants pocket, and one other syringe lying on the front seat of the
vehicle.

PRESENTENCE INVESTIGATION REPORT
Judge Darwin C. Hansen
RE: HEATON, John Mark
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Factual Summary of the Offense cont.:
031701806 cont.:
Post Miranda, Mr. Rankin stated he and Mr. Heaton had traveled to Salt Lake City, Utah where
they purchased a balloon of heroin, traveled to Bountiful, Utah and used heroin together down
the street from their present location.
During questioning, Mr. Heaton denied the use of any illegal substance and further advised he
"barely knew Mr. Rankin."
Mr. Rankin and Mr. Heaton were arrested, transported and booked into the Davis County Jail.
Defendant's Statement: Mr. Heaton did not provide a written statement regarding these
offenses. During our interview on or about April 7, 2005, Mr. Heaton told me, with regard to the
first offense, the arresting officers forced entry into his parent's residence, deployed pepper spray
on him and forced him to ride in an ambulance to the hospital after he advised them he was not
in need of medical treatment. He further stated he felt he was treated with excessive force, and
blood was taken from him without his consent.
With regard to the second incident, Mr. Heaton told me on the day of his arrest he was with a
friend who took him to Mr. Rankin's residence because he (Mr. Heaton) needed a ride to work.
After learning neither he or Mr. Rankin possessed a valid drivers license, Mr. Rankin asked his
cousin to drive Mr. Heaton to work and shortly thereafter an argument ensued, the police arrived
and he was arrested because Mr. Rankin told the officers they both had used heroin, and he was
ultimately found guilty in absentia of the charges.
Custody Status: With regard to both cases, John Mark Heaton was booked into the Davis
County Jail on or about November 6, 2003. On or about March 18, 2004, Mr. Heaton posted
bond and was released from custody. On or about September 29, 2004, after failing to appear
before the Court a warrant was issued for Mr. Heaton's arrest. On or about March 21, 2005, Mr.
Heaton was booked into the Davis County Jail where he has remained in custody. At the time of
sentencing Mr. Heaton will have served approximately 170 days in custody for these offenses
and should be given credit at the discretion of the Court.
Co-Defendant(s) Status: On or about December 8, 2003, Sean Rankin pleaded guilty to
Possession of a Controlled Substance, a Second Degree Felony. On or about January 21, 2004,
Mr. Rankin was sentenced to a suspended prison term and placed on formal probation to Adult
Probation and Parole and ordered to complete the RSAT program at the Davis County Jail. On
or about January 31, 2005, Mr. Rankin's probation period was terminated under unsuccessful
circumstances.

PRESENTENCE INVESTIGATION REPORT
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CRIMINAL HISTORY:
Juvenile Record: Mr. Heaton does not have a juvenile arrest history.
Adult Record:
Offense
Poss C/S by Fraud, F3

Disposition
10-22-00 Administrative
Closure of case

SLPD
861913891

Poss C/S, 2 cts, MA

1 year jail, sus; 30 days
jail; formal probation; fine
Terminated 11-14-88

7-19-89

Ogden PD
896401550

DOS, MB; Reckless
Driving, MB; Theft, MB

40 days jail; fine
FTA Warrant (review)4-19-90
5-10-90 pymnt received,
warrant recalled
Terminated 9-13-90

7-31-89

Layton PD
891000734

Theft, MB

FTA Warrant 11-13-89
Arrested 4-30-90
40 days jail; fine; 12 mos
Court probation
FTA Warrant (review)1-17-92
Arrested 2-03-92
Terminated 10-20-98

4-29-90

DC SO
901000142

False Info, MB

60 days jail, CTS

7-06-90

Sunset PD
901100245

Forgery, 2 cts, F2

Dismissed

Date
7-17-86

Agency

9-18-86

SLPD
860059416

PRESENTENCE INVESTIGATION REPORT
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CRIMINAL HISTORY cont.
Adult Record cont.:
Date
7-21-90

1-26-92

Agency

OgdenPD
901900454

So Ogden PD
921000681

Offense
Burglary of Building, F3

Unlawful Use Financial
Trans Card, MA

9-14-93

Paroled

11-17-93

Parole violation

5-10-94

Paroled

Dismissed

Returned USP

Conspiracy to Commit
Robbery, F3; Failure to
Respond, F3

7-17-99 originally
committed USP on Fl,
Agg Robbery, 5-Life;
Defendant appealed/
released 7-23-98;
Defendant later pleaded
guilty to reduced charges
of F3, Conspiracy to
Commit Robbery,
Committed USP 0-5

7-26-94

Parole violation

Returned USP

5-13-98

Terminated sentence at USP

7-13-94

1-02-99
7-13-99

RoyPD
941900536

Disposition
0-5 USP, sus; formal prob;
fine; restitution; 1 yr jail w/
release to Prison Diversion
Program
OSC 7-17-91
8-01-91 revoked/restarted
w/6 mos jail
OSC Warrant 1-09-92
2-19-92 Committed USP

So Ogden PD
991900023

Att Theft, MA;
Att Poss C/S, MA

5.5 mos jail, CTS

Received at USP re: 941900536

PRESENTENCE INVESTIGATION REPORT
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CRIMINAL HISTORY cont.
Adult Record cont.:
Date
3-14-00

Agency

Offense
Disposition
Terminated sentence at USP

3-22-00

DC Attorney
001700329

Att Poss C/S, MA;
Poss Paraphernalia, MB;
Intoxication, MC

12 mos jail, Court prob.
RSAT
Terminated 4-08-04

2-22-01

SLPD
011903145

Retail Theft, MB

FTA Warrant 3-08-01
Arrested 8-28-01
9-05-01 CTS,
Case Closed

10-26-03

Clinton PD

Poss C/S, F3;
Poss Paraphernalia, MB

CURRENT OFFENSE

11-06-03

Bountiful PD

Poss C/S, F2; Poss
Paraphernalia, MB;
Intoxication, MC

CURRENT OFFENSE

False Info, MC

30 days jail

3-20-05

DC SO
051700462

DEFENDANT'S LIFE HISTORY/CURRENT LIVING SITUATION: John Mark Heaton
was born July 22, 1963, in San Diego, California to the union of Charles and Gwen Heaton. He
has two sisters, and one brother who passed away in approximately 1978, the result of a
drowning. The defendant and his family resided in Georgia; Alabama; San Diego, California; La
Habra, California; Corona, California; and Tampa, Florida. At the age of 21 he moved with his
family to Ogden, Utah. Other than his brother's death, he cannot recall encountering any
unusual problems during his childhood and reportedly got along well with his parents and
siblings. Upon his release from custody the defendant plans to reside with his parents in Clinton,
Utah.
The defendant has been involved in a long-term relationship with Deanne Joos. Together they
have three children: Shaylynn age 20; Karissa age 17; and Shawn age 13. Shawn is not the
defendant's "biological" son, but as far as the defendant is concerned Shawn is his son.
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DEFENDANT'S LIFE HISTORY/CURRENT LIVING SITUATION cont."
Mr. Heaton reports he suffers from continual pain as the result of a torn right scapula and two
herniated discs in his neck; injuries sustained in a car accident some years ago. He hasn't
recently been hospitalized for any serious illness or accident, and he is not currently taking any
prescribed medication. He has never been physically, mentally or sexually abused. He reports
he "accidentally overdosed" on heroin six days after his release from the Utah State Prison in
2000. The defendant would be willing to participate in mental health therapy should the Court
order him to do so.
EDUCATION, EMPLOYMENT, AND FINANCIAL INFORMATION: The defendant
earned his GED in 1987 through Weber State University in Ogden, Utah. He didn't indicate any
plans to further his education in the near future.
For at least the past several months Mr. Heaton has been employed "doing odd jobs," receiving
pay "under the table." As a result of his sporadic, unstable employment, Mr. Heaton's financial
situation is not good. He reports being in debt $15,000.00 in the form of medical bills; child
support; and past due cell phone payments. He has never had any property repossessed; he has
never filed for bankruptcy and he has no plans to file for bankruptcy in the near future. He has
no valuable assets.
SUBSTANCE ABUSE HISTORY: Mr. Heaton reports he last consumed alcohol three years
ago, and he further advised he has never abused alcohol.
Previous Presentence Investigation Reports indicate Mr. Heaton first used illegal substances at
the age of 15, and further indicate he has experimented with the following illegal drugs:
marijuana; cocaine; LSD; and heroin. Most recently, the defendant has been using cocaine and
heroin. He last used those substances in August of 2004. He described his illegal drug use as
"binge use." He told me he will "stay clean" for two or three months, and then go on a "two to
three day drug binge." His "drug of choice" is heroin. Mr. Heaton acknowledges his substance
abuse problem and told me he receives adequate therapy when he is incarcerated but he is in
need of substance abuse therapy "immediately upon his release from custody," to learn the
necessary skills of how to maintain his sobriety while living in the community.
It appears from information contained in Mr. Heaton's Adult Probation and Parole file he
completed an inpatient substance abuse program in 1994. After further review of Mr. Heaton's
file, it appears he has been either Court ordered or ordered by the State of Utah Board of Pardons
and Parole to complete substance abuse therapy. Thus, he has been afforded the opportunity to
participate in various substance abuse therapy program's over the years, since first becoming
involved with AP&P in approximately 1986.
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COLLATERAL CONTACTS:
Mr. Heaton did not provide any collateral contacts. However, on April 12th and 13th, 2005,1
made unsuccessful attempts to contact Mr. Heaton's mother for a collateral contact on his behalf,
and to verify the information he provided to me.
Collateral Contact #1- Brandon Poll- the Prosecuting Attorney: Mr. Poll provided a
statement suggesting the State will concur with the recommendation of Adult Probation and
Parole. The State is also requesting a public defender fee in the amount of S500.
Respectfully Submitted,

Connie LaPlant, Investigator

Approved:

JS'

Dean Godfrey, Supe
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CRIME CATEGORY

C O N S E C l ' T I v F. I N M A N C E M E N T S : 40 % of t h e s h o r t e r sentence Is to be added to t h e full lengtli of t h e l o n g e r sentence.
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MOSTSF.KIOL.S
NEXT MOST SERIOUS
OTHER

CRIME CATEGORY

t»s CAS. F2
•nss C/S. VI
iiss Paraphernalia. MB

O F F E N D E R N A M E : John Mark Hcaton

. DATE S C O R E D : 4-19-2005

S C O R E R ' S N A M E : Connie U P ! a n t

///

PRESENTENCE INVESTIGATION REPORT
Judge Darwin C. Hansen
RE: HEATON, John Mark
PAGE 11

AGGRAVATING AND MITIGATING CIRCUMSTANCES
(Use Form 3 also for Mandatory Imprisonment Sex Offender Sentences)
Circle the numbe- ••: ofcin:um$tiit\ce$ that may justify departure from the guidelines. Reference the page number of the Presentence
invesrigaiion where the judge canfindsupportive information.
This list of aggravating and mitigating factors is non-exhaustive and illustrative only.
Aggravating Circumstances
Only use aggravating circumstances if they are not an element of the offense.
PSIPage#
_

1. Established instances of repetitive criminal conduct.
2. Multiple <i'VM.:ncnted incidents of violence not resulting in conviction. (Requires court
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__
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10. OiTcru.Ur Ivj,: extended period of arrest-free street time.
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12. A!) ofr as- . ere from a single criminal episode.
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PLEASE COMPLETE THIS SECTION
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GUIDE:.:Ni MATRIX RECOMMENDATION: intermediate sanctions
AP&P R'.-O :-M LBNDATIONS: _USP
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criminal history: not amenable to supervision in a less restrictive setting
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FARMINGTON, UTAH - MAY 4, 2005

2

JUDGE DARWIN C. HANSEN PRESIDING

3

For the Plaintiff:

MICHAEL D. DIREDA

4

For the Defendant:

TODD UTZINGER

5

P R O C E E D I N G S

6

THE COURT:

State of Utah against John Mark Heaton,

7

031701805 and 031701806.

8

you are Mr. John Mark Heaton; is that correct, sir?

9

THE DEFENDANT: Yes, Your Honor.

10

THE COURT:

This is the time for sentencing and

Last time, counsel, the matter came

11

before me and I think you requested a continuance which I

12

gave to you.

13

you've had opportunity to review the pre-sentence report.

14

Are there any corrections to be made?

15

For the record however at this point, I'm sure

MR. UTZINGER:

And we're where we were last week,

16

Your Honor.

17

pre-sentence report packet to fill out and his

18

dissatisfaction is that he didn't get the packet to fill out

19

and he feels the inquiries made by the pre-sentence report

20

investigator which he spoke to were inadequate.

21

identified specific things for me but he feels the report is

22

biased and it doesn't - he didn't have the benefit of that

23

written report being prepared with his written information on

24

it.

25

Mr. Heaton has indicated that he did not get the

THE COURT:

I'm not sure I understand.

He hasn't

What do you
44

1

mean he didn't get the packet?

2

MR. UTZINGER:

There's a packet that AP&P gives the

3

defendants to fill out that asks them - there's questions

4

about the incidents, their background, their current living

5

status, those sort of questions.

6

provided that packet.

7

THE COURT:

He was in jail at the time and we

8

submitted this - I take that back.

9

been in custody?

10

MR. UTZINGER:

11

THE COURT:

12

MR. UTZINGER:

13

He indicates he was not

How long has Mr. Heaton

Since he was most recently arrested?

That's correct.
A little over a month, he indicates

37 days.

14

THE DEFENDANT: Forty.

15

MR. UTZINGER: Oh, 47.

16

THE COURT:

I think on March 24 he came to court.

17

I indicated that he was to be held in jail and the matter was

18

referred to the Adult Probation and Parole Department for a

19

pre-sentence investigation.

20

he was in jail that, in fact, someone from AP&P came to talk

21

with you Mr. Heaton and didn't have you fill out a packet?

So are you telling me that while

22

THE DEFENDANT: Yes, Your Honor.

23

THE COURT:

24

MR. DIREDA:

25

What's the State's position?
Judge, I've never actually seen the

packet so I don't know the entirety of the information that
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defendant are asked to provide.

In terms of the defendant

providing a factual statement or his version of what occurred
in the case, the pre-sentence report indicates on Page 4
under the paragraph entitled Defendant's Statement, it says
Mr. Heaton did not provide a written statement regarding his
defenses. During our interview on April 7.

Mr Heaton told me

- and then it appears he gave the report writer his version
of what occurred in this case and I don't know frankly beyond
that what else the packet encompasses beyond his version of
events so I can't speak to how important the actual packet
itself would be if he was in fact interviewed.

I frankly

don't know, Judge.
MR. UTZINGER:

Some of the other items in the

packet include such things as what is your attitude about the
offense, what do you think would be a fair resolution and
sentence, questions about history regarding the mental,
emotional, substance abuse problems, history of

physical

abuse, those sorts of things that flush out his personal
history.
MR. DIREDA:

I don't mean to interrupt.

I just

want to point out, Judge, if you'11 look at Pages 7 and 8 of
the pre-sentence report, some of those items are covered in
the report by the report writer.

Mr. Utzinger indicated

substance abuse history and there is a fairly detailed
paragraph on that.

There's also a paragraph, as you can see
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1

Your Honor, on education, employment and financial

2

information.

3

he didn't fill out a packet it doesn't make a whole lot of

4

sense that the report writer would have had all of that

5

information.

6

must have filled something out or at least provided that

7

information or those paragraphs in the report would be

8

absent.

9

So I guess my only conclusion Your Honor is if

So, the only conclusion I can draw is that he

MR. UTZINGER:

Your Honor, again, I think as I read

10

the report, it didn't seem to me - I didn't have things jump

11

put out at me as missing from what's typically in a pre-

12

sentence report.

13

THE COURT:

Nor did I when I reviewed the report.

14

Now, having had the explanation that we've had, counsel, I

15

need to know what Mr. Heaton believes is err in the report.

16

If he can't tell me what the err in the report is or what

17

should have been that isn't, I'm going to proceed.

18

MR. UTZINGER:

I think the main thing, one thing he

19

noted to me is he felt it unfair, he indicated he'd only been

20

involved with people who were involved in criminal activity.

21

My memory of the report is that was referenced when he was

22

arrested.

Most recently —

23

THE DEFENDANT: That isn't right.

24

THE COURT:

25

Don't just say it isn't right.

to know what is wrong with the rap sheet.

I want

Let's start there.
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1
2

MR. HEATON:

Okay.

that I've never even been arrested for.

3

THE COURT:

What are they?

4

Page 5 and identify them.

5

specifically.

6
7

There's things on my record

MR. UTZINGER:

Identify them.

Go to

You tell me what they are

He indicates the first one dated

July 17, 1986 is inaccurate.

8

THE COURT:

And the next one?

9

MR. UTZINGER:

He indicates that the July 19, 1989

10

entry which is the third one indicates a DUS, driving on

11

suspension and he said he wasn't charged with that.

12

THE COURT:

Any others?

13

MR. UTZINGER:

14

THE COURT:

He indicates -

Let me tell you, rather than have

15

everyone waiting in the courtroom.

Mr. Heaton, you've had

16

the report for a month, or for a week.

17

you indicate what is wrong with the report.

18

case, we'll evaluate it and decide where we go from there.

19

I'm going to put you back in the holding cell.

20

proceed accordingly.

21

morning.

22

where we are.

Now, you sit down,
I'll recall this

You can

We'll call this case later this

I'll proceed with other matters and then we'll see
Thank you.

23

(Whereupon other matters were handled)

24

THE COURT:

The record may reflect that we're

25 I returning to case numbers 8 and 9, State of Utah against John
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Mark Heaton.
Mr. Heaton, I trust you've now had the chance to
look at that pre-sentence report and identify specific areas
that you deem are incorrect.

Am I right?

You may lead me

through each entry, counsel, please.
MR. UTZINGER:
Honor.

This we may have noted before Your

I don't know if I noted probation or not but on the

front page, Case ending 1806, it says the conviction date was
9-29.

It was actually 9-7 for that case, Your Honor.
THE COURT:

The very front page?

MR. UTZINGER:

On the front page under the Court

Case Number for the offenses, under the conviction date for
case ending 1806, that was actually, the jury trial was held
on September 7th,

not the 29th.

THE COURT:

You are correct.

You are right and I

made that change as a matter of fact on Page 2 automatically
and I will make that same change on the very front page.
Thank you.
MR. UTZINGER:

And then on Page 2, Your Honor, the

second full paragraph that begins with the sentence, "Mr.
Heaton has been known to associate with individuals involved
in criminal activity and/or illegal drug use/' Mr. Heaton
objects to that.

He says that's not the case and that

there's not a basis for asserting that.
THE COURT:

I understand that the defendant denies
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that
MR. UTZINGER:

The next paragraph right about the

term offense, with respect to his employment, he indicates
that he did specify that his last employment was with White
Stag Electric.

So the last sentence didn't specify when he

last maintained gainful employment.
THE COURT:

That's above the -

MR. UTZINGER:

Right above the word offense.

The

last sentence of evaluation assessment.
THE COURT:

What's the name?

MR. UTZINGER:
THE COURT:

White Stag Electric.

And when was that that you worked at

White Stag Electric?
THE DEFENDANT: (inaudible) last couple of months.
MR. UTZINGER:

He's been working for them the last

couple of months.
THE COURT:

Well, you mean the last couple of

months before the trial or after the trial?
THE DEFENDANT: Prior to being arrested.
MR. UTZINGER:

Prior to being taken into custody

this last time, Your Honor.
THE COURT:

After the trial?

MR. UTZINGER:
THE COURT:

After the trial.

All right, thank you.

MR. UTZINGER:

He indicates prior to the trial he
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1

was working at a company called TransCo.

2

THE COURT:

Okay.

3

MR. UTZINGER:

We've already noted the correction

4

on the last paragraph of that page.

5

were no objections or corrections.

6

I believe Page 3 there
Okay.

And Page 4, I don't what you decided you want to do

7

in terms of your statement on what happened.

8

can flesh that out some more because you feel it is very

9

(inaudible).

10

I indicated you

I'll indicate that he indicates that on Page 4,

11

Defendant's Statement, he feels the reason why he didn't

12

provide a written statement is because he wasn't provided

13

that opportunity and if he had more time to sit down and

14

compose something it would be more thorough than these

15

statements.

16

episode - I'm sorry, the first episode that has the paragraph

17

beginning April 7, the incident at his mother's house, that

18

it's just simply making it sound like he was denying anything

19

happened, it was all the police's fault and that was not his

20

intent.

21

His concern is with respect to the April 7

He was just summarizing what happened.
THE COURT:

Let me ask.

Mr. Heaton, were you given

22

a written document or were you given a document to write out

23

your statement on?

24

THE DEFENDANT: No I wasn't, Your Honor.

25

THE COURT:

Okay, you may proceed counsel.
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1

MR. UTZINGER:

Mr. Direda had provided me, set it

2

here for Mr. Heaton to see, it looks like what happened is a

3

pre-sentence report investigator went there with the typical

4

packet and that she filled out the section of it as she

5

discussed matters with him.

6

write things down but it appears what her plan was to simply

7

go over the same material as seemed pertinent.

8

THE COURT:

9

MR. UTZINGER:

10

All right.
Is that a fair summary of what your

impression was, Mike?

11
12

So he did not personally get to

THE COURT:

All right, thank you.

Let's continue

then if we may.

13

MR. UTZINGER:

Okay.

With respect to Page 5, under

14

the heading Adult Record, that first line we already

15

discussed.

16

is he pled to an offense of attempted possession of cocaine

17

and that he doesn't recall there being any issue of fraud

18

involved and that actually is consistent with other action

19

that is contained in that files.

20
21

He indicates what actually happened in that case

With respect - I'm sorry Your Honor, am I going too
fast?

You're writing and I'm talking.

22

THE COURT:

23

MR. UTZINGER:

24
25

Go ahead, I'm with you.
Okay.

The entry July 19, 1989

indicates there was no charge of driving on suspension.
THE COURT:

Okay.
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1

MR. UTZINGER:

The next addition goes to Page 7,

2

Your Honor.

At the end of the first paragraph under the

3

heading Defendant's Life History.

4

to add a sentence to the effect that as a child he was

5

severely physically and mentally abused by his mother, as a

6

child from birth up to adulthood.

The defendant would like

7

THE COURT:

8

MR. UTZINGER: He indicates basically since birth.

9

THE DEFENDANT: Until I became an adult and then -

10
11

By his mother from?

MR. UTZINGER: Mental duress, I believe he still
feels is ongoing

12

THE COURT:

Okay.

13

MR. UTZINGER:

The next sentence, the one that

14

begins with "defendant has been involved in a long term

15

relationship with DeeAnn Joes", he indicates that's not

16

accurate insofar as it suggests it is still ongoing.

17

accurate is that the defendant has two children, Shaylynn,

18

age 20 and Krista, age 17, with DeeAnn Joes.

19

child named Sean, age 13 who, although not defendant's

20

biological son, he considered Sean to be his son.

21

THE COURT:

22

MR. UTZINGER:

23

THE COURT:

24

MR. UTZINGER:

25

What is

She also had a

Okay.
On Page 8 -

Just a minute.
Sorry.

In fact, part of his concern

on that long term relationship phrase is she's married to
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someone else and has been and he didn't want to create the
impression she's got some ongoing relationship with him.
THE COURT:

So he's the father of Shaylynn and

Krista?
MR. UTZINGER:
THE COURT:

Yes.

All right, let's go to the next one.

MR. UTZINGER:

Page 8, the first full paragraph,

that should also indicate that he suffers from Mieneres
Disease —
THE COURT:

Spell that?

THE DEFENDANT: M-I-E-N-E-R-E-S I do believe. I
could be wrong.
THE COURT:

What kind of a disease is that?

THE DEFENDANT: It's a neurological disease.
THE COURT:

You on medication?

THE DEFENDANT: There's really no medication for it
It's just - they said it was brought on from a combination o
being a coma for about a month.
THE COURT:

All right.

THE DEFENDANT: A water heater dropped on my head
and I suffer from continual ringing in my ears and bouts of
dizziness.
THE COURT:

Okay.

MR. UTZINGER:

Let's go to the next one.

Okay.

Under the heading Education,

Employment, Financial Information, the last sentence of that

1

paragraph, first paragraph, indicates he didn't indicate any

2

plans for furthering his education in the near future.

3

indicates to me that he in fact claims that he has been

4

accepted into vocational rehabilitation program at ITT.

He

5

THE COURT:

6

THE DEFENDANT: That was like the day before the

7
8
9
10
11
12

When?

trial.
MR. UTZINGER:

It would have been before the trials

and he was waiting to see what happened with the trials.
THE DEFENDANT: Yeah, because I didn't want
(inaudible).
MR. UTZINGER:

And then the last paragraph he takes

13

issue with - I'm sorry, moving to the heading Substance Abuse

14

History, the last paragraph of that page indicates that he's

15

been given opportunities for substance abuse therapy and

16

treatment over the years and his contention is he does not

17

believe that accurate.

18

RSAT program but beyond that, he indicates he has not been

19

provided or afforded an opportunity for substance abuse

20

therapy and you recall, Your Honor, for the record, we did

21

refer this matter initially to see if he was illegible for

22

the drug court program and they declined to accept him.

23

THE COURT:

24

MR. UTZINGER:

25

He was allowed to participate in the

Anything else?
In terms of collateral contacts, he

indicated he would like to have his father, grandmother, and
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sister, Shauna, contacted and that he did not ask that his
mother be contacted.

In fact, he did not want her to be

contacted in any event.
THE COURT:

Anything else?

MR. UTZINGER:

Then moving to the Form I.

In this

first section, Prior Felony Convictions indicates three prior
(inaudible - coughing) convictions.

If the correction to the

first entry of the criminal history section is made to
reflect that that was pled as a misdemeanor offense rather
than a third degree felony that would leave him by my count
with only two felony convictions which would leave him with
four points ascribed to that rather than the six.
THE COURT:

So with regard to the Criminal History

row, what number is it?
MR. UTZINGER:

Well, I'm not done with giving you

the specifics of what the objections are, Your Honor.

Under

prior misdemeanor - the impact of that to give you numbers
would reduce him from the total score, from 12 down to 10.
Under the prior misdemeanor convictions, again, he
contested a couple of those entries and adding up everything
that he did not contest, there would be six misdemeanors and
not six.

So that would reduce his total score down to nine

points based on that change.

And then under Supervision

Risk, Mr. Heaton asserts that he's never absconded from any
program or any supervision and I at this point don't have a
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way of verifying or refuting that other than that's what he's
indicated.
THE COURT:

Very well.

MR. UTZINGER:

So if those adjustments were to be

made, he would, instead of being category 4 would be category
2, if all of those adjustments were made.

If only the first

two were made and supervision risk remained the same, he
would be category three, Your Honor.

And the impact of that

of course would be changing the matrix recommendation from 24
months to 20 months with intermediate sanctions or regular
probation with 18 months.
THE COURT:

All right.

indicate now at this point.

Thank you.

May I - let me

I appreciate the corrections

that have been made from the defendant's point of view.

I

would like to hear from counsel and you may address what you
believe is appropriate with respect to the criminal history
assessment.

Then I'd like to hear from the defendant and the

then the State please.
MR. UTZINGER:

Okay.

I guess, and maybe I jumped

the gun on (inaudible) did he have any information to contest
any of those allegations?

I know there's some things you

told me earlier about the first offense.
MR. DIREDA:

We're prepared to submit it with the

changes that have been made.

The only thing that should be

added perhaps for the benefit of the record is I did check
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1

and on that packet that Mr. Utzinger referred to, Your Honor,

2

that AP&P filled out, Mr. Heaton did sign that or at least

3

there's a signature purporting to be his signature.

4

assume after his interview was completed Ms. LaPlant, who was

5

the report writer, presented that to him for his signature.

6

I'm not suggesting that that necessarily means he agreed with

7

the packet but I guess what I'm telling you is, he was there,

8

he was present, he was interviewed, the information was

9

gathered and he finally signed indicating that the packet was

10
11

So I

complete.
THE COURT:

So the defendant acknowledges that

12

after he met with her and that document was filled out,

13

indeed he signed it; is that correct?

14

MR. UTZINGER:

15

THE DEFENDANT: I signed it saying that the

16
17

Correct.

information I gave was true and correct.
MR. UTZINGER:

He's indicating that his

18

understanding was that it meant the information he provided

19

was true and correct but the certification says that all the

20

above information is true and correct.

21

THE COURT:

I think for proprieties purposes and

22

for the record if both counsel agree, that document ought to

23

be submitted and made a part of the record and affixed to the

24

pre-sentence investigation report.

25

MR. UTZINGER:

Do you have any objection to that?
58

1

THE DEFENDANT: No, I guess not.

2

THE COURT:

3

MR. DIREDA:

4

THE COURT:

Does the State object?
No, Your Honor.
All right then, I will receive that and

5

we will attach it to the pre-sentence report so that if down

6

the road there is any question, with regard to the pre-

7

sentence investigation, that particular document may be

8

appended to that report; therefore, whoever reviews the

9

matter will have the benefit of the report plus the document

10

filled out by the agent.

11

You may proceed.

12

MR. UTZINGER:

I'd be pleased to hear from you.

And then just so I'm clear one more

13

time, we covered all the objections and corrections you

14

wanted me to make?

15

He's indicating yes, Your Honor.

16

THE COURT:

17

MR. UTZINGER:

Thank you.
With that Your Honor, I mean, let's

18

cut to the chase here, what we need to be doing with Mr.

19

Heaton.

Plainly the recommendation is that he be sent to

20

prison.

That's predicated on his criminal record and their

21

assessment that he's not amenable to treatment, did evidently

22

go through the RSAT program some years ago.

23

me that essentially he would like an opportunity to reform

24

and I'm not sure prison is going to help him in that setting.

25

I don't recall when you last went through RSAT, was that five

He indicates to
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years ago, during the 2000 case?
THE DEFENDANT:
MR. UTZINGER:

The last part of 2000, 2001.
Your Honor, I think an alternative

to prison is give one more chance with the RSAT Program
(inaudible) opportunity to get treatment here.

I don't what

changes or improvements have been made to RSAT over the last
five years or so.

It seems to me it's a good program,

certainly as good as anything that prison has to offer and if
the long term objective here is to correct the drug problem,
it seems to me that's a better option than prison at this
point.

Prison certainly will warehouse him, keep him in

custody for a period of time.

That some objective can be met

here with I think a better program for treatment.
THE COURT:

Thank you.

May I hear from you, Mr.

Heaton?
THE DEFENDANT: Your Honor, I would just pretty much
agree, well pretty much with everything he said.

I do have

some criminal things in my past but the majority of my record
is drug offenses, drug offenses, drug offenses and since 1999
I haven't had anything since the drug offense with the
exception of the false information the night I was arrested.
I do agree with the part of prison.

I've done pretty much

like if you count it all up, like 13 years locked up.

It

hasn't done anything for my drug problem which this is - I
mean, pretty much my problem.

I lost my family over it, my
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kids, contracted Hep C so I'm going to die from it and none
of this like seems to compel me to stop.

I just keep doing

drugs, keep doing drugs and although jail and prison it does
work for a while because it keeps you off the street and it
keeps you away from the drugs but once I'm out, I go right
back to normal.
THE COURT:
MR. HEATON:

Why?
I have no idea, Your Honor.

That's a

good question.
THE COURT:

Let me just say this to you, you've

been through RSAT, you've had - and that's a good drug
program.
like.

You've been in prison, you know what prison is

When you get out of prison in your mind you decide and

you say, "John Heaton, I'm going to go back and use drugs."
You do that knowingly, you do that making a mental decision
to do that.

So my question is why?

THE DEFENDANT: Actually it's hard THE COURT:

Nobody is forcing you.

THE DEFENDANT: It would be hard to describe Your
Honor because people look at it that have never been addicted
to drugs, they look at it as a decision but when you're out
there and you know you end up in that situation, there's no
question of saying no at that point.

I mean, it's like, I

mean - I guess that's why we're addicted because we don't
know how to reason it out and say no, you know.

I mean, you
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1

know, you start to reason it out and say, well, I'll do six

2

months if I get caught on a violation.

3

crosses your mind.

4

this later.

5

That never even

You're like, I'll get high and deal with

THE COURT:

Well, you're telling me right now that

6

you know how to say no, you don't want drugs but if I let you

7

out of jail, then theoretically what you're telling me is

8

next week, then you don't know how to say no, you use drugs.

9

Is that what you're telling me?

10

THE DEFENDANT: No, not that Your Honor.

I've been

11

doing pretty good the past couple of years even though it

12

doesn't look like it.

13

that what I need is like just an incentive like if I was

14

going to school and doing that and if I had something, I'm

15

not saying like the drug court program, but something like in

16

that effect where I have to go take three piss tests a week,

17

urine tests, then that's a big incentive just to say - and

18

then you have to actually think about it, you know, instead

19

of going like 30 days before you have to check in with you PO

20

and then you start reasoning with yourself and say well, you

21

know, maybe I can get away with it.

22

they tell me like if you do enough time straight then it

23

becomes easier and easier.

24

THE COURT:

25

MR. HEATON:

I've slowed down a lot and I think

But I mean, I'm sure

Easier and easier what?
They say if you can get a year
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sobriety down your belt that it would be easy.
THE COURT:

All right.

May I hear from the State

please?
MR. DIREDA:

Yes, Your Honor.

I don't minimize in

any way Mr. Heaton's addiction to drugs.

I'm a prosecutor in

our office that is in charge of the drug court program and so
I'm sensitive to some of the things that he has said.

I

think it would be unfair though not to admit or concede that
as part of the treatment that he's received in RSAT, he is
given tools including a relapse prevention plan that he's
suppose to implement when he gets out so that when he is on
the street and confronted by these situations he has the
tools to walk away and that is where the conscious decision
that you talked about to use or not to use really enters in.
Once he's placed himself in the situation where it's
difficult for him to overcome the cravings and addiction that
he has and that he will always have, I think he's accurate
when he says it's not really a choice.

Where the choice

enters in is when he chooses to put himself in those
situations and he's clearly got or been given a plan, a
relapse prevention plan that helps him to identify those
dangerous situations where he's likely to relapse and to have
the ability to walk away.

So his refusal to walk away, his

choice to associate with individuals that, at least in this
case, were using controlled substances is where the choice
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enters in. I don't think so much the State is asking the
Court to send him to prison because where the matrix shakes
out.

I know Mr. Utzinger spent some time talking about the

points and the calculations.

I think what's most notable in

this case, Your Honor, is that the defendant has been to
prison on several occasions.

He's been paroled, he's had

parole violations and he's returned to the prison.
had the opportunity to be on felony probation.

He's also

In fact, the

felony probation preceded his incarceration at the prison.
He then went on parole, had a parole violation, went back to
the prison, was paroled again, had a second parole violation,
went back to the prison and then was simply discharged when I
believe he must have expired and then he went back to the
prison once more in March of - well, in July of A99 and then
in March of 2000 is when it appears he was - was the end date
of that prison commitment.
Mr. Utzinger is partially correct to a degree we
warehouse people at the prison but, the incentive that we can
provide Mr. Heaton is there is the drug board program at the
prison and they will consider early release of inmates down
there into the drug board program which is in many respects
similar to our drug court program.

They have weekly reviews

with, I'm not sure who it is that comes up from prison and
does those reviews.

They're tested frequently and they're

provided with treatment.

So I don't agree entirely that if
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1

we send him to prison, he's just going to sit down there and

2

do nothing.

3

ask if you determine that prison is appropriate as we believe

4

it is, that you would include a recommendation to the Board

5

of Pardons that he be considered for drug board.

6

Your Honor.

There are those programs available and I would

Thank you,

7

THE COURT:

Thank you.

8

Anything further, Mr. Utzinger?

9

THE DEFENDANT: Just the fact that with the RSAT

10

Program it was a good program but I was sent there on a

11

misdemeanor.

12

figure out if they even wanted to accept me or not because it

13

was technically set up as a prison diversion program and the

14

relapse prevention consisted of 18 months, at least 18 months

15

probation but seeing as how I was on a misdemeanor I was cut

16

free and clear the day I graduated RSAT.

17

state four days later.

18

In fact it took them two weeks for them to

MR. DIREDA:

In fact I left the

I think that's his way of essentially

19

saying the incentive, participating in the relapse prevention

20

thing, maybe wasn't as strong as it would be if he was on

21

felony probation.

He knows the ramifications are greater.

22

THE COURT:

Mr. Heaton, I appreciate the comments

23

that you've made to the Court.

24

you've made to the pre-sentence investigation and also the

25

comments of your lawyer and also the comments of the

I appreciate the corrections
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1
2

prosecutor.
With regard to the corrections that you've made to

3

the pre-sentence report, I find those corrections necessary

4

and appropriate to give accuracy to the report but

5

nevertheless I don't find the nature of the corrections to

6

have any significant impact upon the Court's sentence that

7

the Court is going to impose.

8

The next point I want to make to you is the fact

9

that all the system can do for you, Mr. Heaton, is to give

10

you an opportunity to take advantage of the resources that

11

are made available.

12

in the prison is another resource.

13

more than once and that hasn't corrected the problem and if

14

having made those resources available to you hasn't caused

15

you to give your best effort in overcoming the problem,

16

evidenced by the fact that you still have the problem and

17

acknowledge the problem and realizing the fact that by using

18

drugs out on the street, that places at risk even the public

19

from you driving a car and other kind of activity.

20

sometimes you get to the point where you have to protect the

21

public by having a person in a custodial facility where there

22

is sufficient security.

23

that did not work.

RSAT is one resource.

What's available

You've been in prison

So

That's what we did with RSAT, but

24

Mr. Heaton I think that I'm obliged and think it's

25

appropriate and fair that I follow the recommendation in the
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pre-sentence report.

Therefore, with regard to case ending

in 1805, you were convicted of a third degree felony,
Possession of a Controlled Substance and a Class B
Misdemeanor, Possession of Drug Paraphernalia.

On the felony

conviction in that case I sentence you to the Utah State
Prison for an indeterminate term of zero to five years and to
the Davis County Jail for a period of 180 days.

The Davis

County Jail may run concurrent with the period of time that
you're serving in the Utah State Prison.
With respect to the next case ending in 1806 you
were convicted again by a jury of a second degree felony,
Possession of a Controlled Substance; a Class A Misdemeanor,
Possession of Drug Paraphernalia and a Class C Misdemeanor,
Intoxication.

On that case on the second degree felony I

sentence you to an indeterminate term of one to 15 years in
the Utah State prison.

With respect to the A Misdemeanor, I

sentence you to 365 days in the Davis County Jail and with
respect to the C Intoxication, 90 days in the Davis County
Jail.

All of those sentences may run concurrent, plus the

sentences in 1806 with 1805, likewise may run concurrent
while you are in the Utah State Prison.
I do recommend and will make it a part of the
commitment to the Utah State Prison that the Board of Pardons
give careful consideration to your participation in the Drug
Board Program at the Utah State Prison because the Court
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believes and recommends that it may be helpful to you.
You have 30 days from today to appeal.

If you do

not do so, you're likely waiving your right to an appeal.
Now having said that Mr. Heaton, just let me make a
comment to you.
there.

You're going to prison.

The Drug Board is

I'm recommending that you be able to participate but

you've got to decide whether you will or whether you won't.
You've got to decide what your commitment is going to be to
it.

If you go to the prison and say "all you're doing is

warehousing me, I'm angry, you didn't treat me fairly, I'm
not going to do anything," you're only hurting yourself.

But

if you go there and give your best to take advantage of
what's available, let your commitment then to begin right now
to make the changes, get the help, the resources available
even at the State Prison so that you can change your life.
Good luck to you, sir.
MR. UTZINGER:
an appeal.

I believe Mr. Heaton desires to file

I've discussed that with MR. Wiggins and we'll

get that underway.
THE COURT:

You may do that and I'll appoint Mr.

Wiggins to represent you.
MR. UTZINGER:

And the other matter, I don't think

it's necessary to preserve it on the record, he did object or
does object, he feels his trial in absentia, the trials in
absentia were inappropriate.

I explained to Mr. Wiggins the
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1

status of record that I believe Your Honor went through the

2

case law very carefully.

So that issue I believe is

3 I preserved on appeal by the way of the fact that you went
4

through all the factors and made findings as necessary for

5

review.

6

THE COURT:

All right, thank you.

I would like to

7

have the signed document that we're going to make a part of

8

the pre-sentence investigation.

9

MR. DIREDA:

We'll have to make a copy of the copy.

10

We'll give the original to, Your Honor, but we need to make a

11

copy for us.

12

And we'll give this to Your Honor.

THE COURT:

Thank you very much.

The record may

13

reflect that I have received the Adult Probation and Parole

14

Region III Ogden Pre-Sentence, Post Sentence Report

15

Questionnaire and that it the document which bears the

16

signature of the defendant on Page 9.

17

the pre-sentence report and we'll file it with the pre-

18

sentence report accordingly.

19

MR. UTZINGER:

We will append that to

Thank you very much gentlemen.

Mr. Direda asks that you advise him

20

he has 30 days to file notice of appeal and I believe you

21

have, Your Honor.

22

That's what prompted my comment.

THE COURT:

If I haven't, let me indicate to you, I

23

will appoint Mr. Wiggins to represent you and from today, you

24

have 30 days to file a notice of appeal.

25

that you're likely waiving your right to file it and that 30-

If you don't do

69

1

day window is very, very important.

2

talk with Mr. Wiggins and I trust he'll be in touch with you

3

and if you don't hear from him in the next little while, then

4

I think Mr. Utzinger could give you a telephone number and

5

you write him or you call him so that you can comply with the

6

30-day window.

7 I

MR. HEATON:
THE COURT:

9 |

So Mr. Utzinger will

I'll do that today.
Thank you.

(Whereupon the hearing was concluded)
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